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Under Rule 200 of the Commission’s Rules of Practice and Procedure,1 the Sierra Club 

and the Chesapeake Climate Action Network submit this brief opposing the request of Virginia 

Natural Gas Inc. (the Company) for approval and certification of its proposed Header 

Improvement Project (the Project) under the Utility Facihties Act.2 As explained below, the 

Company has failed to establish that the public convenience and necessity require the Project 

given (1) the prevailing uncertainty around the actual need for the Project; (2) the significant 

environmental impacts it will entail; (3) its implications on private property rights; and (4) the 

Company’s unreasonable plan to recover the Project’s costs. Moreover, enactments from the 

recent legislative session further undermine the need for—and wisdom of—die Project. The 

Commission should deny the Company’s request accordingly.3

LEGAL STANDARD

Before constructing new facilities for use in its public service, Section 56-265.2 A 1 of the 

Utility Facilities Act4 requires a utility first obtain “a certificate from the Commission that the 

public convenience and necessity require the exercise of [the] right or privilege” it seeks to 

exercise. To obtain that certificate, a utility bears the “burden of establishing the need for 

additional facilities ... to provide reliable [utility] service to its customers.”5

The Commission may issue a certificate for a natural gas pipeline “only after compliance

1 5 VAC § 5-20-200.

2 Virginia Code §§ 56-265.1 — 56-265.9.

3 The Sierra Club and CCAN include an Issue Matrix as an Appendix to this Brief.

4 Virginia Code § 56-265.2 A1.

5 Application of Virginia Electric & Power for a certificate of public convenience and necessity for 
facilities in Stafford County, Case No. PUE-2006-00091, Final Order at 7 (April 8, 2008), 
available at https: //bit.ly/2CgtO gA.
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ARGUMENT

A. The Company has failed to carry its burden of establishing a demonstrable need for 
the Project.

Before the Commission approves a new utility line, affected “landowners, communities, 

and rate-paying residents and businesses in the Commonwealth expect and deserve assurance 

that a new line is actually needed.”7 As such, the Commission has traditionally required “an 

explicit showing of need for the proposed new facility.”8 This need analysis includes both supply- 

side and demand-side considerations. On the demand-side, “the Commission must assess the 

magnitude and timing of [the] need,”9 and its precedent reflects a strong “reluctance to approve 

contingent facilities.”10 On the supply-side, the evidence must establish that the proposal “is of 

the appropriate size, location, and design to address” the identified need and that the public

6 Virginia Code § 56-265.2:1 A.

7 Application of Virginia Electric & Power for approval and certification of electric facilities: Surry- 
Skiffes Creek 500 kV Transmission Line, et al., Case No. PUE-2012-00029, Order at 11 
(November 26, 2013), available at https://bit.lv/3edUtB0 (hereinafter Suny-Skiffes Order).

8 Application of Commonwealth Chesapeake for approval of expenditures for new generation facilities 
pursuant to Virginia Code § 56-234.3 and for a certificate of public convenience and necessity 
pursuant to Virginia Code § 56-265.2, Case No. PUE960224, Hearing Examiner’s Report, 
1998 WL 35984903, at *5 (July 10,1998) (emphasis added).

9 BASF Corporation v. State Corporation Commission, 289 Va. 375, 394 (2015).

10 Application of Virginia Gas Pipeline Company for a certificate of public convenience and necessity 
pursuant to the Utility Facilities Act, Case No. PUE960093, Hearing Examiner’s Report, 1997 
WL 35386433, at *15 (July 25, 1997), adopted in relevant part by Commission, 1997 WL 
35268307 (September 17,1997).

with the provisions of Section 56-265.2:1” of the Act. That Section requires the Commission 

“consider the effect of the pipeline on the environment, public safety, and economic development 

in the Commonwealth, and may establish such reasonably practical conditions as may be 

necessary to minimize any adverse environmental or public safety impact.”6
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convenience and necessity require “a// components of the Proposed Project.”11

The Company seeks to demonstrate need for its Project by submitting precedent 

agreements with three anticipated customers: C4GT LLC, an independent power producer that 

is attempting to secure financing for a natural gas-fired plant in Charles City County, Virginia; 

Virginia Power Services Energy Corp. (VPSE), an affiliate of Virginia Electric & Power Company 

(Dominion) charged with managing Dominion’s “fuel-related activities, including the purchase, 

sale, storage, and/or transportation of fuel for . . . electric generation;”12 and Columbia Gas of 

Virginia (Columbia), another gas distribution company. C4GT, VPSE, and Columbia have all 

agreed to purchase firm transportation capacity on the Project for a period of twenty years.13 

While the Project may provide some “benefit” to VPSE and Columbia,14 anticipated demand 

from C4GT represents the driving force behind the Project. In the words of Company Witness 

Yagelski: “if C4GT is not there at all, we’re talking about a different project.”15

There are serious doubts, however, as to whether C4GT will in fact “be there.” Since 

receiving its own CPCN in May 2017, C4GT has struggled to secure the financing necessary to 

launch its project. In March of 2019, C4GT requested a two-year extension of the sunset

11 Suny-Skiffes Order at 46 (emphasis added).

12 Application of Virginia Electric & Power for approval of revised fuel agreements pursuant to 
Chapter 4 of Title 56 of the Code of Virginia, Case No. PUR-2019-00137, Order Granting 
Approval at 2 (November 14, 2019), available at https://bit.lv/3atwVWl.

13 Exhibit No. 20 (Armstrong Direct - Public) at 5:11-5:12.

14 Id. at 261:21-261:25.

15 /i. at 316:22-316:23.
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provision in its CPCN, citing declining interest from investors.16 And in the time since the ©

Company filed this case, C4GT has again pushed back its anticipated launch date and asked for a 

slight delay for its financial closing to occur.17 Given uncertainty around the ongoing COVTD-19 

crisis,18 it seems unlikely that C4GT will find a foothold now after years of struggling to secure 

financing. And the Company, for its part, makes no attempt to investigate whether C4GT’s 

demand will actually materialize.19

Instead, the Company emphasizes the incremental demand from the Project’s other 

customers.20 But the prospect that Dominion, for example, needs incremental capacity is belied by 

the Commission’s own records. Dominion has not identified a need for additional firm 

transportation capacity in fuel factor proceedings or in its recent integrated resource planning 

documents. In fact, the Commission made an explicit finding in Dominion’s 2019 fuel factor 

proceeding “that at the current time[,] the overall deliverability of Dominion’s portfolio is

16 Petition of C4GT LLC to Extend Sunset Provision, Case No. PUE-2016-00104, Petition to 
Extend Sunset Provision at ‘f 5 (March 1, 2019), available at https://bit.lv/2vZiF8M (asking 
to extend two-year sunset provision in certificate of public convenience and necessity in light 
of declining interest from investors).

17 Exhibit No. 22 (Yagelski Supplemental Rebuttal - Public) at 3.

18 The Commission has taken judicial notice of this pandemic as well as the resulting 
“declarations of emergency issued at both the state and federal levels.” See Commonwealth ex 
rel. State Corporation Commissionj Ex Parte: Revised Operating Procedures During COVID-19 
Emergency, Case No. CLK-2020-00005, Order Regarding the State Corporation 
Commission’s Revised Operating Procedures During COVTD-19 Emergency (March 19, 
2020), available at https: //bit.ly/2xls8NZ.

19 Perhaps as important to this case as the legislation the General Assembly did pass is one bill 
that it did not. Senate Bill 992 proposed automatically allocating carbon emission allowances 
to C4GT equal to its maximum emissions over the first three years of operation. The Bill, 
however, died after the House Labor & Commerce Committee voted unanimously to strike 
it. See Virginia Legislative Information System, SB 992 Carbon trading program; 
allocation of allowances, new facility, https://lis.virginia.gov/cgi-bin/legp604.exe? 
201+sunn-SB992 (accessed June 16, 2020).

20 Exhibit No. 22 (Yagelski Supplemental Rebuttal - Public) at 5.
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reasonably sized for the size of its generation fleet,”21 citing to the testimony of an expert retained 

by Commission Staff to evaluate Dominion’s fuel transportation portfolio.22 In evaluating 

Dominion’s 2020-2021 fuel factor, Commission Staff engaged the same expert to, among other 

things, “[pjerform an analysis of whether the level of upstream gas pipeline capacity procured by 

[Dominion] is justified based on its existing natural gas-fired generating fleet.”23 And that expert 

again found that “[t]he overall size of the portfolio of [Dominion’s] transportation assets is 

reasonable for the operation of [its generation] fleet.”24 Nor does anything in Dominion’s 

recently-filed Integrated Resource Plan indicate a pressing need for additional firm transportation 

capacity in either the near- or long-term. In fact, the Plan consciously proceeds on the assumption 

that “significant build-out of natural gas generation facilities is not currently viable.”25 

Accordingly, the Plan includes new gas-fired units only as “placeholders.”26 And even if those

21 Application of Virginia Electric & Power to revise its fuel factor pursuant to Virginia Code 
§ 56-249.6 of the Code of Virginia, Case No. PUR-2019-00070, Order Establishing 2019-2020 
Fuel Factor at 3 n.8 (August 15, 2019), available at https://bit.lv/30OFdGm.

22 See Application of Virginia Electric & Power to revise its fuel factor pursuant to Virginia Code § 56- 
249.6 of the Code of Virginia, Case No. PUR-2019-00070, Pre-Filed Testimony of Bernadette 
Johnson at 3:22-3:23 (July 3, 2019), available at https://bit.ly/3fuZkhd.

23 Application of Virginia Electric & Power to revise its fuel factor pursuant to Virginia Code 
§ 56-249.6 of the Code of Virginia, Case No. PUR-2020-00031, Pre-Filed Testimony of 
Bernadette Johnson at 3:12-3:14 (May 13, 2020), available at https://bit.ly/2YG8lI5.

24 Id. at 4:5-4:6.

25 Commonwealth ex rel. State Corporation Commission in re: Virginia Electric & Power Company }s 
Integrated Resource Plan filing pursuant to Virginia Code § 56-597, Case No. PUR-2020-00035, 
Virginia Electric & Power Company’s Motion for Relief from Certain Requirements 
Contained in Prior Commission Orders and Limited Waiver of Rule 150 at ‘If 9 (March 24, 
2020), available at https://bit.ly/3daq590.

26 Commonwealth ex rel. State Corporation Commission in re: Virginia Electric & Power Company 3s 
Integrated Resource Plan filing pursuant to Virginia Code § 56-597, Case No. PUR-2020-00035, 
Virginia Electric & Power’s 2020 Integrated Resource Plan at 5 (May 1, 2020), available at 
https://bit.lv/2Y7xMZj.
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“placeholders” are actually built, Dominion does not anticipate that they would be served under 

firm transportation agreements.27

In any case, the twenty-year precedent agreements submitted in this case represent, at 

best, evidence of twenty-years’ worth of demand. As explained further below, collective demand 

from C4GT, Dominion, and Columbia is likely to dissipate considerably beyond that time 

horizon. The Company’s proposal, however, is to build infrastructure with a 70-year service life.28 29 

Even setting aside the significant issues this poses for cost recovery, it represents a fundamental 

failure to show that “there is a need for the additional service within the timeframe contemplated by 

the application."19 The Company has failed, then, to establish a need for this project.

B. Any speculative need for the Project is outweighed by its significant adverse impacts 
on the environment and landowners.

Virginia Code § 56-265.2:1 requires the Commission to “consider the effect of the 

pipeline on the environment, public safety, and economic development in the Commonwealth.” 

In requiring the Commission consider a pipeline’s environmental impacts, Section 56-265.2:1 

“represent[s] an increased emphasis in environmental concerns by the legislature.”30 In practical 

effect, the statute requires the Commission balance “the public’s need for the facility against the

27 Id. at 75 (noting that Dominion assumes interruptible transportation service for simple-cycle 
gas units).

28 Exhibit No. 20 (Armstrong Direct - Public) at 14:11.

29 Application of Virginia Gas Storage Company for a certificate of public convenience and necessity 
pursuant to the Utility Facilities Act, Case No. PUE940078, Senior Hearing Examiner’s 
Report, 1995 WL 18213118, at *6 (August 31,1995), adopted by Commission, 1995 WL 627477 
(September 7,1995) (emphasis added).

30 Campbell County Board of Supervisors v. Appalachian Power, 216 Va. 93,100 (1975) (discussing 
requirement under Virginia Code § 56-46.1 to “give consideration to the effect of [a] facility 
on the environment” before approving an electric utility facility).
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“in any meaningful way” determine the Project’s “impacts to forests and wildlife;”36 that it is 

“continuing to refine” its options regarding pollution control technology;37 that it does not yet 

know how it will be crossing streams38 and, consequently, cannot determine the environmental 

impacts of those crossings.39 The Company has not even identified the site of its Transco 

Interconnect Compressor Station.40

Faced with these significant gaps in the evidentiary record, the Department of 

Environmental Quality advised the Commission that it was unable to “evaluate all of the impacts, 

whether permanent or temporary,” of the Project.41 Although the Company retreats to its 

promise to “submit[ ] its application for [environmental] permit[s] following approval of a 

CPCN,”42 the Code requires the Commission consider the environmental impacts of a project 

now—before it grants a certificate.43 If the agency tasked under Section 56-265.2:1 with advising 

the Commission on matters of environmental protection disclaims any ability to fully evaluate the 

project’s impact, it is difficult to see how the Commission can satisfy its statutory duty.

2. The Project’s known environmental impacts are significant.

While the full extent of the Project’s environmental impacts remains unclear, the record 

includes evidence about certain known impacts. We know, for example:

36 Transcript at 379:11-379:14.

37 Id. at 202:6-202:9.

38 Id. at 375:7-375:14.

39 Id. at 375:15-375:25.

40 /i. at 162:11-163:17.

41 Id. at 161:21-161:24.

42 Id. at 166:7-166:11.

43 Virginia Code § 56-265.2:1.
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• The Project will impact over 300 acres of Virginia forests44 and nearly 125 acres of 

farmland.45 Those impacts include fragmenting at least one “Ecological Core” area, 

which the Department of Conservation and Recreation has recognized as valuable for 

maintaining air and water quality, for recreation, and as a habitat for sensitive wildlife.46

• The Project will impact almost 150 acres of (predominantly forested)47 wetlands48— 

including more than eleven acres of an Army Corps of Engineers mitigation bank,49 which 

has been specifically approved by the Corps for the restoration, establishment, 

enhancement, and/or preservation of aquatic resources.50

• The Project entails more than seventy-five stream crossings, totaling more than 20,000 

linear feet of impacts.51 Those impacts include disturbing a portion of the Chickahominy
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44 Exhibit No. 5 (Appendix) at 73.

45 Id.

46 Exhibit No. 1 (DEQReport) at 20-21.

47 The Army Corps of Engineers has noted that forested wetlands provide unique 
environmental values and services over and above those provided by scrub or herbaceous 
wetlands. See Army Corps of Engineers, Nationwide Permit 12 Decision Document at 58 
(December 12, 2016), available at https://bit.ly/3dc9Ecz.

48 Exhibit No. 5 (Appendix) at 69.

49 Id. at 79.

50 Mitigation banks are, by definition, areas that the Army Corps of Engineers has approved for 
the restoration, estabhshment, enhancement, or preservation of the nation’s aquatic 
resources. See generally Compensatory Mitigation for Losses of Aquatic Resources, 70 Fed. Reg. 
19594, 19594 (April 10, 2008). When dredge-and-fill projects would unavoidably destroy or 
degrade wetlands protected by Section 404 of the federal Clean Water Act, 33 U.S.C. § 1344, 
the Corps may allow the developer to offset on-site impacts by contributing to an off-site 
mitigation bank project. 70 Fed. Reg. at 19594-95.

51 Exhibit No. 5 (Appendix) at 70.

—10 —



River52 designated by the General Assembly53 as a State Scenic River under the Virginia 

Scenic Rivers Act.54

• The Project will also affect the habitats of five species55 protected under the federal 

Endangered Species Act56 and an additional three species57 protected under the Virginia 

Endangered Species Act58

• Multiple elements of the Project59 impact lands designated under the Chesapeake Bay 

Preservation Act60 for the “protection of the public interest in the Chesapeake Bay, its 

tributaries, and other state waters.”61

Importantly, the Project will disrupt at least ten properties62 that are protected by

m
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52 Id. at 80.

53 Virginia Code § 10.1-410.1 (designating the “main channel of the Chickahominy River from 
the Mechanicsville Turnpike (Route 360) eastward until the terminus of the Henrico County 
/ Hanover County border ... as the Chickahominy State Scenic River” and, consequently, 
“a component of the Virginia Scenic Rivers System”).

54 Id. §§ 10.1-400—10.1-418.9.

55 Exhibit No. 5 (Appendix) at 71 (noting confirmed sitings of Northern Long-Eared Bat, Dwarf 
Wedgemussel, Swamp Pink, Harperella, and Yellow Lance within the standard search radius 
surrounding the Project).

56 16 U.S.C. §§ 1531-1544.

57 Exhibit No. 5 (Appendix) at 71 (noting confirmed sitings of Rafinesque’s Eastern Big-Eared 
Bat, Brook Floater, and Loggerhead Shrike within the standard search radius surrounding the 
Project).

58 Virginia Code §§ 29.1-563—29.1-570.

59 Exhibit No. 1 (DEQReport) at 15.

60 Virginia Code §§ 62.1-44.15:67—62.1-44.15:79.

61 Id. § 62.1-44.15:67(A).

62 Exhibit No. 30 (Response to Sierra Club / CCAN Request No. 2-1).

— 11 —



conservation easements established pursuant to the Virginia Open-Space Land Act63 and/or the 

Virginia Conservation Easement Act.64 As the Supreme Court of Virginia has recognized, those 

two enactments “evince a strong public policy in favor of land conservation”65—a policy also

“expressed in the Constitution of Virginia.”66 Easements established thereunder should not be 

lightly cast aside.

The Project will cross at least one landmark listed on both the Virginia Landmarks 

Register and the National Register of Historic Places and subject to a Preservation Easement held
t

by the Virginia Department of Historic Resources.67 Another ten sites eligible for listing on the 

Virginia Landmarks Register and/or the National Register of Historic Places—including seven 

Civil War battlefields—could be affected as well68

Unlike the need for the Project, no one disputes these impacts—or impacts like them—on 

the Commonwealth’s environmental and historical resources. A weak showing of “public need 

evidence” can yield to evidence that adverse impacts are merely “likely.”69 Where, as here, those 

impacts are undisputed, they far outweigh any ambiguous need-case.

3. The Company3s evidence fails to justify the exercise of eminent domain.

When the Commission issues a CPCN for a utility-owned pipeline project, it empowers

63 Virginia Code §§ 10.1-1700—10.1-1705.

64 /i. §§10.1-1009—10.1-1016.

65 United States v. Blackman, 270 Va. 68, 79 (2005).

66 Id. at 79-81 (citing Virginia Constitution, Article XI § 2).

67 Exhibit No. 1 at 25.

68 Id.

69 Patowmack Power, 1995 WL 770807, at *4 (rejecting CPCN request where “the public need 
evidence is scant and adverse impacts would be likely”).
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the the utility to involuntarily “ ‘take’ such property as it needs for th[at] pipeline.”70 Because the 0
M

right of “eminent domain is a powerful tool and should be used only with great discretion,”71 the ^ 

Commission must weigh any actual need for new infrastructure against the affected landowners’

“right to private property”—a right deemed “fundamental” under Virginia law.72

Despite efforts to maximize colocation,73 the Company has concluded that “existing 

rights-of-way [a]re not adequate to accommodate the proposed pipeline construction and 

maintenance.”74 As such, the Project will require the exercise—or, at the very least, the threat of 

the exercise—of eminent domain. Allowing the Company to exercise that right based on a 

showing well-shy of a “fixed and definite” need for the Project would be not only inconsistent 

with public convenience and necessity, but also with constitutional limits on eminent domain.75

4. The Project’s adverse impacts outweigh any positive economic development.

Both the Company and the Commission Staff contend that the Project is likely to have 

some “positive economic impact.”76 But in assessing “the impact of a proposed facility on

M

70 Application of Virginia Natural Gas for a certificate of public convenience and necessity to build a 
pipeline, Case No. PUE860065, 1988 S.C.C. Ann. Rep. 264 (December 29, 1988); Virginia 
Code § 56-49(2).

71 Application of Virginia Electric & Power for a certificate of public convenience and necessity for fa­
cilities in Loudoun County, Case No. PUR-2005-00018, Hearing Examiner’s Supplemental 
Report at 17 (November 28, 2007), available at https://bit.ly/2Y67ln4.

72 Virginia Code § 1-219.1.

73 Exhibit No. 5 (Appendix) at 10. Of course, even if the Project were entirely collocated with 
existing rights-of-way, those rights-of-way may not have authorized the installation of 
additional infrastructure.

74 Id. at 36.

75 See City of Richmond v. Cameal, 129 Va. 388, 395 (1921) (quoting Fallsburg v. Alexander, 101 
Va. 98,106 (1903)).

76 Exhibit No. 15 (Samuel Direct) at 8:15-8:16; Exhibit No. 5 (Appendix) at 83.
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economic development... more weight should be given to the comments of local elected officials 

because they are more likely to represent the views of a majority of residents.”77 And in that 

respect, the record in this case reflects overwhelming opposition to the Project by elected officials 

at both the state and federal level—even by those who acknowledge the potential benefits of the 

Project.

For instance, United States Congressman Donald McEachin—who represents Virginia’s 

Fourth Congressional District78—has asked the Commission to give “full and fair consideration” 

to the “significant environmental, health, and economic implications” of the Project.79 In doing 

so, Congressman McEachin readily acknowledges that the Project has some potential to “foster 

economic development within local communities.”80 But those benefits, he continues, come at 

the “risk[ of] endangering the health and well-being of residents, particularly members of 

frontline communities, who disproportionately suffer from the health effects of toxic pollution.”81 

Similarly, the Henricopolis Soil & Water Conservation District Board has submitted a 

formal resolution recommending denial of the Application given the Project’s potential to impact 

the Chickahominy River watershed. Protection of that watershed, the Board explains, is 

“essential to the economic and environmental health of the citizens of Virginia.”82 According to 

the Board, then, the positive economic effects that the Company relies upon here can be realized

77 Commonwealth Chesapeake, 1998 WL 35984903, at *15.

78 Letter from Congressman Donald McEachin, Document Control No. 200630078 (May 12, 
2020), available at https://bit.ly/2YTIlSO.

79 Id.

80 Id.

81 Id.

82 Letter from Henricopolis Soil & Water Conservation District Board, Document Control No. 
2006220108 (June 5, 2020), available at https://bit.lv/2Bbf5eq (emphasis added).
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only by impairing other aspects of the community’s economic health. That position is consistent 

with those expressed by Virginia Senator Jennifer L. McClellan of Virginia’s Ninth Senate 

District83 and Delegate Jennifer Carroll Foy of Virginia’s Second House of Delegates District84— 

both of whom have urged the Commission to reject the Company’s proposal.85 The Commission 

must consider economic development. But it need not impose a specific kind of economic 

development on communities that wish to develop their economies in another manner.

Q
©

©
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C. The Company has failed to propose a reasonable means of recovering the Project’s 
costs.

The Company is correct that “this is not a cost recovery proceeding.”86 But neither is it a 

typical certificate case. As the Commission’s Staff recognizes, the Company’s need-case is 

unusual in that a single customer—a customer whose fate remains uncertain—is “assigned a 

significant portion of die cost of every component of the project.”87 The unique circumstances of 

this case qualify it as one in which it is “necessary to determine if the proposed rates [a]re just and 

reasonable before a cerdficate ... [can] be granted.”88 The public convenience is hardly served by 

approval of a large infrastructure project without a clear understanding of who will ultimately foot

83 Virginia’s Ninth Senate District includes all of Charles City County and parts of Hanover 
County, where the Company proposes locating the Mechanicsville Parallel Pipe. See Exhibit 
No. 5 (Appendix) at 60.

84 Virginia’s Second House of Delegates District represents parts of Prince William County, 
where the Company proposes locating the Transco Interconnect Pipeline and Compressor 
Station components of the Project. See Exhibit No. 5 (Appendix) at 60.

85 Letter from Senator Jennifer L. McClellan, Document Control No. 200630041 (June 9, 
2020), available at https://bit.lv/2ALeMXT: Letter from Delegate Jennifer D. Carroll Foy, 
Document Control No. 200630001 (June 6, 2020), available at https://bit.lv/3dcUFih.

86 Transcript at 140:3-140:4.

87 Id. at 240:15-240:17.

88 Virginia Gas Pipeline, 1997 WL 35386433, at *6.
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the bill.

The Company’s proposed rates reflect a fundamental disconnect. On one hand, the 

Company states that the Project is needed to serve three—and only three89—customers: C4GT, 

VPSE, and CVA. All three of those customers have contracted for service under a twenty-year 

agreement.90 When the service agreements expire circa 2042, the three customers will have no 

obligation to pay for the Project, which was built entirely to serve their individual needs.91

Meanwhile, the rates proposed by the Company are designed around a 70-year 

depreciation schedule for transmission mains and a 30-year schedule for compression 

equipment.92 That means that in 2042, when the Project’s three customers are free to walk away, 

they may leave nearly $181.5 million of the Project’s costs unpaid.93 When confronted with that 

prospect, the Company states only that “appropriate cost allocation in 2042 should depend upon 

how the[ Project is] used at that time.”94 Of course, the Company, by its own admission, has no 

clear picture of how the Project—which, after all, was designed to serve the discrete demands of 

three customers—will be “used at that time.”95

By all indications, this scenario is not only possible—it is probable. Under the recently

0>
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89 See Exhibit No. 13 (Response to Staff Request No. 6-48).

90 Exhibit No. 20 (Armstrong Direct - Public) at 5:11-5:12.

91 See Transcript at 177:1-177:3 (“The scope of the project is designed to meet the 
requirements of the customers identified in the appendix.”)

92 Exhibit No. 13 (Response to Sierra Club/CCAN Request No. 1-2). As the Company 
recognizes, “transmission pipeline and compression are likely to be the two largest drivers of 
overall depreciation expense.” Id.

93 Exhibit No. 13 (Response to Staff Request No. 7-58).

94 See Exhibit No. 20 (Armstrong Direct - Public) at 5:14-5:17.

95 See Transcript at 332:3-332:15.
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enacted Virginia Clean Economy Act, greenhouse gas allowances will become increasingly scarce 

for C4GT and Dominion throughout the term of the service contract.96 If the contract term ends 

in 2042 as expected, Dominion will then be preparing all non-essential carbon-emitting units for 

forced retirement in 2045.97 As for C4GT, even if the Company’s speculations prove true and the 

plant thrives in a carbon-constrained world,98 the Commonwealth will have exhausted all of its 

carbon allowances by 2050.99 It would make little sense for C4GT to commit to, say, another ten 

years of paying off the Project—let alone the fifty years remaining of the depreciation period for 

the transmission mains.

The risk that Project’s costs will fall instead on the Company’s customers—or, for that 

matter, its shareholders100—is compounded by uncertainties surrounding the Project’s actual 

cost. While the Company offers a “very preliminary” estimate of $346 million,101 it acknowledges 

that the final cost may well exceed $500 million.102 As Staff Witness Armstrong testifies,

96 Virginia Code § 10.1-1308(E)

97 Id. § 56-585.5(B)(3).

98 See Transcript at 313:12-313:17.

99 Virginia Code § 10.1-1308(E).

100 Requiring the Company’s shareholders absorb the remaining cost of the Project is hardly 
optimal, even from the perspective of the Company’s distribution customers. Disallowance 
can damage a utility’s credit quality, or encourage cost-cutting elsewhere a manner that 
produces inferior service. See, e.g., Attorney General v. Department of Public Utilities, 455 N.E. 
2d 414, 425-26 (Mass. 1983) (affirming utility regulator’s decision to allow pass-through of 
costs in part because disallowance “would be a serious threat to the [utility’s] financial 
integrity, and indirectly to its customers”); Judy Sheldrew, Shutting the Barn Door Before the 
Horse is Stolen: How and Why State Public Utility Commissions Shoidd Regulate Transactions 
Between a Public Utility and its Affiliates, 4 Nevada Law Journal 164, 176-77 (2003); 
Legislation Note, The Servicing Function of Public Utility Holding Companies, 49 Harvard 
Law Review 957,986 (1936).

101 Transcript at 266:24-267:2.

102 Id. at 267:2-267:6.

— 17 —



“[rjecent and well-documented experience with other regional pipelines” indicates that an

estimate at even the high end of that range may be “significantly understated.”103

CONCLUSION

The Company bears the heavy burden of proving that each component of its Project is 

required by the public convenience and necessity. Because it has failed to meet that burden, the 

Sierra Club and CCAN respectfully request the Company deny the Application.
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103 Id. at 267:6-267:14.
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APPENDIX:

SIERRA CLUB & CHESAPEAKE CLIMATE 
ACTION NETWORK’S ISSUE MATRIX

Has the Company met its burden of 
proving that a demonstrable need exists 
for the Project?

Does the need for the Project justify the 
exercise of the rights attendant to a 
certificate of public convenience and 
necessity?

No. The Company has failed to show that 
demand associated with the C4GT plant 
will actually materialize. C4GT has 
already struggled to secure financing for 
its project, and conditions are unlikely to 
improve given new greenhouse gas 
regulation in Virginia and the ongoing 
uncertainties surrounding COVID-19.

No. To the extent the record even allows 
a full consideration of the Project’s 
environmental impacts, those impacts 
significantly outweigh the relatively weak 
evidence of public need. In addition to 
environmental impacts, the record 
reflects adverse impacts to historical 
resources and impairment of landowner 
rights.

Has the Company proposed a reasonable 
plan to recover the costs of the Project?

No. The Company’s 30- and 70-year 
depreciation periods are inconsistent 
with the economic and regulatory life of 
the assets. There is no guarantee that the 
customers around which the Project is 
designed will contribute more than 20- 
years’ worth of depreciation expenses. 
Because the expiration of the twenty-year 
service agreements coincides with 
certain regulatory triggers under the 
Virginia Clean Economy Act, it is highly 
improbable that any of the Project’s 
three customers—or any other customer 
—will demand service significantly 
beyond 2040.
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